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June 14, 1973

ANS Manufacturing, Ina,
37 Beabro Avenua

~ Amityville, New York 11701

~ Attention: MNr, Arthur Ford
Becretary=Treanurer

Gentlemens

_ Reference is made to your telefax of May 29, 1973, [requeating:>
# yuling/by this Off{ce in connection with a protest riled by your
firm with the Food ond Drug Admindstration (FDA), Ronkville, Marye-
land, Your firm initiated its protest Ly a letter to the FhA
dated May 15, 1973, a copy of which was furnished this Office,
vherein you protested awvard to Alton Iron Works (Alton) on the ba-
sis thot Alton was not o manufacturcr ar voquired by the Walsh-Healey
Public Contract Act (41 V.8.0. 35). .

» 4
As you my know, the Walsh-llealey Aot veats in the Becretary

of Labor ths authority to make final sdministrative determinations
regarding the interpretations of such terms as "regular’dealer"
and "manufacturer" as used in the Act, B=7)738, August 30, 1972
B-162807, December 27, 1957, However, the responsibility of de-
termining whether or .not a bidder 48 qualified as & regular dealer
or manufacturer rests in the first instunve with the contracting
agency. Bese B-157352, Beptember 30, 1965, In accordance with the
Wel.eheHoaley Act, these determinations by the coatracting agencies
axe subject to raview by the Beoretary of Labor and net by the
General Accounting Office, Beo B=161933, Ouober 20, 1957}
B~166905, July 24, 1939, and cases cited theroin. In view thercof,
any determination concerning Alton's status as & manufacturer under
thie Walsh=Healey Act may not be questioned by our Qffice,

Concerning your letter of May 29, 1973, you coatend thuat the
"all or none" provision on page 5 of Alton's %id can only be
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saterprated as all or pons for iteas 1 through 9, inclusive, not
Just Lor itezs shown on page 5, You state that Alton capnpt be
considered the low bidder for item 1 only, since item 1 s the
contract quantity wvhereas item 2 through 9 are the option: quanti-
ties, S&ince the "all or none" resiriction in Alton's hid was
apparent at ths tins of the public opening and rscording of bids
(date pot furnished), 4t appears from the information which'you
have sybritted that you knaw, oxr should have known, of the bssis
for this contention as early as llay 15, 1973, tho date of your
protest lottexr to FDA, Seition 20,2(a) of our Interim Bid Proteat
Frocadures and Standards, & CFR 20,2(a) provides that "% # % bid

- protests shall ba filed not later than 5 [working) days after the
buuis for protest Lo jmown or should have been known, whichever ia
sarldier,” Your asscrtion ae to the "all or nons' aspect of Altom's
bid vma pot £4led until our receipt, on Juna 1, of your letter
dated }May 29, 1973, and it therefora appears that thiu submiscion
wvas untinely,

Accordingly, wa are closing our f4le, on the banis of tha
prosent. record, without furthar action,

£incersly youras,

Yaul G, Dembl4¥no

For the Conptroller Genercl
of the United States
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